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IDEAS

The Zeak consWiWXWional case for Yaccine
mandaWes

The S[VXeSe CU[XZ deciYiUT allU]iTg Zhe gU\eXTSeTZ ZU XeW[iXe \acciTeY
iY U[Z Uf Y_Tc ]iZh dU`eTY Uf UZheX caYeY allU]iTg VeUVle a[ZUTUS_ U\eX

ZheiX bUdieY.
B\  NichRlaV TamSiR USdaWed AXJXVW 25, 2021, 3:00 a.P.

A UeceQW dePRQVWUaWLRQ aJaLQVW PaQdaWRU\ YaccLQaWLRQV aW WKe CaSLWRO LQ SacUaPeQWR, CaOLI. RICH PEDRONCELLI/ASSOCIATED PRESS

N oZ that the Food and Drug Administration has giYen its full approYal of the Pfi]er-

BioNTech COVID-19 Yaccine, polic\makers anticipate that goYernment agencies,
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The Jacobson ruling giYes the state nearl\ unchecked poZer to decide hoZ to handle a public

health emergenc\. But that decision, old enough to haYe been Zritten b\ a CiYil War Yeteran,

is jarring toda\ because of the rights reYolution in 20th-centur\ American laZ. In cases

decided after Jacobson, the Supreme Court has maintained that the Constitution ²

particularl\ the due process and equal protection clauses of the Fourteenth Amendment ²

limits the poZer of the state to touch the bod\. These Supreme Court cases concerning bodil\

integrit\ appl\ to eYer\ leYel of goYernment, and the\ haYe also shaped public norms about

indiYiduals¶ right to make crucial decisions about their oZn bodies.

In 1902, a smallpo[ outbreak in Cambridge, Mass., led the Board of Health to require people

to get Yaccinated or pa\ a $5 fine. Henning Jacobson, a SZedish-born pastor, argued that

compulsor\ Yaccination is hostile to the right of indiYiduals to care for their bodies and health

in such a Za\ as seems to them best. The court ruled that ³the rights of the indiYidual in

respect of his libert\ ma\ at times, under the pressure of great dangers, be subjected to such

restraint, to be enforced b\ reasonable regulations, as the safet\ of the general public ma\

demand.´

institutions of higher education, and priYate companies Zill feel more empoZered to require

Yaccines. For those confident in the constitutionalit\ of mandator\ Yaccination, one Supreme

Court case stands aboYe the rest: Jacobson Y. Massachusetts.

In 1905, the Supreme Court ruled that Massachusetts could fine people Zho Zould not take a

smallpo[ Yaccine. That case established a precedent for a 1922 case, Zucht Y. King, that

alloZed San Antonio to mandate Yaccines for all public and priYate school students. More

recentl\, the Supreme Court cited the Jacobson case in its decisions about Zhether to permit

goYernors in California and NeZ York to place occupanc\ limits on religious serYices during a

pandemic.

AD7ER5ISING
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In his ruling, Justice John Marshall Harlan acknoZledged that the courts could interYene in

cases Zhere the state committed a ³palpable inYasion of rights secured b\ the fundamental

laZ´ and that the state should carYe out medical e[emptions for those likel\ to be harmed b\ a

Yaccine. But the ruling established the principle that a state has the poZer and responsibilit\

to protect the health of the broader public during an epidemic.

Harlan dreZ an analog\ betZeen a draft dodger and a Yaccine refuser, Zriting that

compulsor\ Yaccination is a legitimate e[ercise of the state¶s police poZer. An indiYidual ³ma\

be compelled, b\ force if need be, against his Zill and Zithout regard to his personal Zishes or

his pecuniar\ interests, or eYen his religious or political conYictions, to take his place in the

ranks of the arm\ of his countr\ and risk the chance of being shot doZn in its defense.´

In a 1927 Supreme Court case, Buck Y. Bell, Justice OliYer Wendell Holmes cited Jacobson in

his opinion permitting a state to sterili]e the ³feeble minded´ against their Zill and consent.

³The principle that sustains compulsor\ Yaccination is broad enough to coYer cutting the

fallopian tubes. Three generations of imbeciles are enough.´

For the Supreme Court in the earl\ 20th centur\, mandator\ Yaccines, forced conscription,

and sterili]ation of the intellectuall\ disabled Zere all permissible uses of a state¶s police

poZer. But the Supreme Court, like American societ\ in general, changed in the decades that

folloZed because of the NeZ Deal, the libertarian moYement, the feminist moYement, the

disabilit\ rights moYement, the ciYil rights moYement, and a groZing appreciation across the

political spectrum for ciYil liberties.

Here are just a feZ of the landmark Supreme Court rulings and cases that haYe established a

constitutional right to ³bodil\ integrit\´ ² to maintain control oYer our bodies ² in recent

decades. You are alloZed to bu\ and use contraceptiYes ² GrisZold Y. Connecticut (1965).

ReQlaZ
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You are alloZed to marr\ an\one regardless of race ² LoYing Y. Virginia (1967). You are

alloZed to abort a fetus in the first trimester ² Roe Y. Wade (1973). You ma\ not be subjected

to e[perimental drugs or therapies Zithout \our consent, eYen if \ou are in the militar\ ²

United States Y. Stanle\ (1987). You are alloZed to refuse medical treatment, including

interYentions that ma\ saYe \our life ² Cru]an Y. Director, Missouri Department of Health

(1990). You are alloZed to haYe intimate se[ual relations Zith people of the same se[

(LaZrence Y. Te[as, 2003) and to marr\ them (Obergefell Y. Hodges, 2015).

Though the Supreme Court has not used the phrase ³m\ bod\, m\ choice,´ as California

health care Zorkers protesting Yaccine mandates haYe, man\ rulings in federal cases haYe

used language that seems applicable to the question of Yaccine mandates. ³The forcible

injection of medication into a nonconsenting person¶s bod\ represents a substantial

interference Zith that person¶s libert\´ ² Washington Y. Harper (Supreme Court, 1990).

³The right to be free of unZanted ph\sical inYasions has been recogni]ed as an integral part of

the indiYidual¶s constitutional freedoms´ ² United States Y. Charters (4th Circuit, 1987).

Proponents of Yaccine mandates sa\ the Supreme Court does not consider a right to bodil\

integrit\ as ³fundamental´ or superseding the state¶s interest in public health. Justice Harr\ A.

Blackmun, in his decision in Roe Y. Wade, e[plained that the Constitutional right to priYac\

does not mean ³an unlimited right to do Zith one¶s bod\ as one pleases.´ For some, Yaccine

refusers are analogous to drunk driYers or other dangerous motorists ² that is, people Zho

Zant freedom Zithout responsibilit\.

The problem Zith these analogies is that the\ treat ³conscientious objectors´ ² a term that

originated in the 19th-centur\ English anti-Yaccine moYement ² as criminals Zith limited

constitutional rights. People haYe called for the unYaccinated to be forbidden to fl\ on

airplanes or take Amtrak trains ² policies that contraYene the right to traYel freel\ betZeen

states. People haYe said the unYaccinated should not be permitted to enter federal buildings

² a polic\ that Zould Yiolate the Fourteenth Amendment¶s Equal Protection clause. I agree

Zith Boston Acting Ma\or Kim Jane\ that NeZ York Cit\¶s polic\ of requiring proof of

Yaccination to enter restaurants, g\ms, and performances calls to mind the slaYer\ and post-

slaYer\ practice of ³people needing to shoZ their papers.´
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To be sure, the countr\ has a tradition of requiring Yaccinations to attend, for e[ample, public

schools. But the countr\ also has a tradition that protests mandator\ Yaccination. According

to historian of medicine Elena Conis, the modern anti-Yaccine moYement arose in response

to the measles immuni]ation campaign. Wh\ Zere people concerned? Because it Zas no

longer acceptable to tell other people Zhat to put into their bodies. Patients in man\ conte[ts

Zere demanding informed consent to treatment and care. Women Zanted to take control of

their oZn health and bodies. And enYironmentalists Zere concerned about the gap betZeen

neZ inYentions and their consequences.

It is fine for goYernments to pa\ for Yaccines and to promote them. It is another thing to den\

constitutional rights to people Zho do not Zant to get a COVID-19 Yaccine Zhose efficac\ is

still unclear. We liYe in a culture, partl\ shaped b\ Supreme Court decisions, that celebrates

the poZer of the indiYidual to make decisions about their oZn bod\. The Jacobson decision is

a relic from another era. EYen if the court is unlikel\ to reYisit the case soon, politicians,

judges, and emplo\ers should recogni]e that the logic of Jacobson is out of s\nc Zith our

times and Zill create bitterness.

The United States can simultaneousl\ address the pandemic and respect the rights of those

Zho do not Zant a Yaccine injection.

NichROaV TaPSiR iV a SURfeVVRU Rf SROiWicaO VcieQce aW FRUdhaP UQiYeUViW\ iQ NeZ YRUk CiW\.

ShRZ cRmmeQWV

j2021 BRVWRQ GORbe MedLa PaUWQeUV, LLC


